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STATEMENT OF QUESTIONS PRESENTED 

1. Whether, upon the conviction of a union officer 
for filing a false affidavit under Section 9 (h) of the 
National Labor Relations Act, the Board is empow¬ 
ered, without regard to membership awareness of the 
fraud, to alter the union’s compliance status under 
the Act. 

2. Whether the Board’s October 23, 1953, policy is 
a reasonable means for cushioning the impact of the 
decompliance action which would result upon the 
conviction of union officers for filing false 9 (h) 
affidavits. 

3. Whether the October 23 policy was properly 
issued without prior formal notice and hearing. 

4. Whether the District Court erred in failing to 
dismiss the complaint on grounds of lack of jurisdic¬ 
tion over the subject matter and/or failure to present 
a claim warranting judicial relief. 
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flUmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12016 

Guy Farmer, et al., as Members of and Constituting 
the National Labor Relations Board, appellants 

v. 

International Fur and Leather Workers Union of 
United States and Canada, appellee 


ON APPEAL FROM AN ORDER OF TEE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


STATEMENT OF THE CASE 

This is an appeal by the National Labor Relations 
Board (hereafter called the Board) from an order 
issued by the District Court (R. 42), 1 which prelim¬ 
inarily enjoins the Board from applying to appellee 
its policy of deferring action in representation cases 
involving unions whose officers have been indicted for 
filing false affidavits under Section 9 (h) of the Na¬ 
tional Labor Relations Act, as amended (61 Stat., 
29 U. S. C. Supp. Y, Sec. 151, et seq., hereafter called 

1 The entire record in this case has been printed as a separate 
appendix to appellants’ brief, and will be designated herein as 
“R.” In addition, we have set forth at the end of this brief, 
pp. 47-51, infra, the relevant statutory provisions. 

2S&4S0—54-2 (1) 
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the Act). The jurisdiction of this Court is invoked 
under 28 U. S. C. 1291. 

I. The events giving rise to this suit 

Where a union officer who has filed affidavits under 
Section 9 (h) of the Act is convicted of lying about 
his Communist Party membership or the other mat¬ 
ters encompassed by the affidavits, 2 the Board be¬ 
lieves that the policy of Section 9 (h), as well as that 
of protecting the integrity of its processes, requires 
it to reevaluate the compliance status of the union 
involved. Hence, when a conviction has occurred, the 
Board has directed the officer’s union to show cause 
why its compliance status should not be affected as a 
result thereof. And, in the two cases of this type 
thus far completed, the Board, after considering the 
union’s response, has directed that the notice of com¬ 
pliance previously issued to the union be revoked, and 
that its outstanding Board certifications as bargaining 
agent be given no further force and effect. 3 

About August 28, 1953, an indictment was returned 
in the United States District Court for the District 

2 Section 9 (h) specifies that Section 35A of the Criminal Code 
(18 U. S. C. 1001) “shall be applicable in respect to such affidavits.” 
Section 35A makes it an offense—punishable by fine, imprisonment 
or both—for anyone, “in any matter within the jurisdiction of any 
department or agency of the United States,” to “knowingly and 
willfully” make any “false, fictitious or fraudulent statements or 
representations.” 

3 See In re Compliance Statue of Local 80 -A, United Packing - 
house Workers of America, CIO , 101 N. L. R. B. 1253, discussed 
in 17th Annual Report, N. L. R. B. (U. S. Gov’t Print. Off., 1953), 
p. 26; In re Compliance Status of Local 214 , International Fur <& 
Leather Workers Union ( Am -0 Krome Co.), 106 N. L. R. B. No. 
223, October 18, 1953. 
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of Columbia against Ben Gold, the president of 
appellee union (hereafter called the Union), charging 
that the 9 (h) affidavit which he filed with the Board 
on August 30, 1950, contained false and fraudulent 
statements (R. 6, 16). 4 By this time, similar indict¬ 
ments had also been returned against the officers of 
several others unions. 5 In view of the Board’s past 
practice, these indictments—if they culminated in 
convictions—could affect the union’s compliance status 
under the Act, the vitality of its Board certifications, 
and disrupt established bargaining relationships (see 
n. 6, infra ). 

To mitigate the consequences thus likely to flow 
from the indictments, the Board, on October 23, 1953, 
issued the general statement of policy which is the 
subject of this suit (R. 7, 18). Therein the Board 
declared that, in the future, in processing representa¬ 
tion cases involving unions whose officers have been 
indicted for filing false 9 (h) affidavits, it would 
“hold in abeyance pending final disposition of the 
foregoing indictments any official action” which 
“would have to be invalidated in the event convictions 
resulted from the indictments” (R. 18). For example, 
where such union has filed a representation petition 
and is the only labor organization involved, the case 

4 The officers of the Union, including Gold, first filed the affi¬ 
davits specified in Section 9 (h) in August 1950, and they have 
renewed them annually thereafter. The most recent series of affi¬ 
davits was filed about June 10, 1953, and the anniversary date of 
the earliest affidavit in this group is May 31,1954 (R. 6,15-16). 

5 For example, indictments were pending against Hugh Bryson 
of the Marine, Cooks and Stewards; Clinton E. Jencks of Local 
890 of the Mine, Mill and Smelter Workers; and officials of certain 
locals of the United Electrical, Radio & Machine Workers. 
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1e will be docketed and then held in abeyance pending 
the outcome of the indictment proceeding.” Where 
other unions are also interested in the representation 
question, the case will still be held in abeyance unless 
they or the employer contend that this would be 
prejudicial to their interests; in such event, the case 
will be fully processed in the usual way, but should 
the union affected by the indictment win the election, 
issuance of a certification will be held in abeyance 
pending the outcome of the criminal proceeding (R. 
20-21). 

In arriving at this policy, the Board emphasized 
that it had “weighed” the possible “injury to the 
affected labor organizations and their members by 
holding such matters in abeyance” against the “ir¬ 
reparable consequences” of issuing certifications and 
then suspending them—which would have an un¬ 
stabilizing effect on “collective bargaining and other 
rights and relationships” established while such cer¬ 
tifications were in effect and would result in “the 
futile dissipation” of the Board’s “limited resources.” 
On balance, the Board concluded that the withholding 
policy just described was “best calculated to effectuate 
the policies of the Act, and to threaten least unsettling 
disturbances to labor-management relations and col¬ 
lective bargaining agreements.” (R. 19-20.) 

II. The prior judicial proceedings herein 

Shortly after issuance of the October 23 policy, the 
Union filed the instant suit in the Court below, to 
contest its validity. The complaint alleged that the 
policy exceeded the Board’s statutory powers, par- 


o 


ticularly those conferred by Section 9 (h); that it 
violated the Fifth Amendment to the Constitution and 
the Administrative Procedure Act, in that it was 
promulgated without notice and hearing; and that it 
was otherwise invalid and unconstitutional (R. 9-11). 
It further alleged that this policy had been applied to 
cases involving the Union, and its application in 
numerous other such cases was threatened, thereby 
causing irreparable injury to the Union and its mem¬ 
bers (R. 7-9, 11). The Union sought a declaratory 
judgment declaring the policy void, a permanent 
injunction against its enforcement, and, pending this 
relief, moved for a preliminary injunction (R. 12-13, 
35-36). The Board countered by moving to dismiss 
the complaint on the grounds that the court lacked 
jurisdiction over the subject matter, and that the 
Union stated no claim warranting equitable or other 
relief (R. 39-40). 

After hearing, the Court below concluded, inter 
alia, that it had jurisdiction over the subject matter; 
that the Board “is without statutory authority to 
apply” its October 23 policy “so as to suspend, limit 
or restrict the compliance status of a union by reason 
of the indictment of one of its officers for filing a false 
affidavit under Section 9 (h),” and therefore said 
policy “is illegal, null, and void”; and that, unless 
enjoined, the policy would cause the Union irrepar¬ 
able injury (R. 45). The Court accordingly granted 
the Union’s motion for a preliminaiy injunction and 
denied the Board’s motion to dismiss (R. 45-46). The 
order entered by the Court temporarily enjoined the 
Board from (R. 46): 
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a. In any way applying to the [Union] said 
Statement of Policy promulgated October 23, 
1953. 

b. Limiting, restricting or suspending in any 
way the status of the [Union] as a complying 
Union by reason of the pending indictment of 
its president. 

The Board filed the instant appeal from that order, 
and then requested this Court for a stay thereof pend¬ 
ing disposition of the appeal (R. 47, 51). On Decem¬ 
ber 4, 1953, the Court denied a stay, stating (R. 51) : 
“See Xo. ll,727-S-9, Farmer v. United Electrical 

Workers this dav decided.' ? 

•/ 

Thereupon the Board petitioned the Supreme Court 
of the United States for a writ of certiorari to review 
the United Electrical decision, and, at the same time, 
requested that the Supreme Court—in advance of a 
final judgment by this Court—review the related in¬ 
stant case. On April 12, 1954, the Supreme Court 
denied the Board ? s petitions in both cases. 22 L. W. 
3254. In consequence, the proceedings in this Court 
involving the instant case, which had been suspended 
pending disposition of the certiorari question, were 
revived. 6 

* Meanwhile, on April 2,1954, a jury found Ben Gold guilty on 
the first and third counts of the aforementioned indictment (R. 
1G-18). and for such offense he was sentenced to prison for 1-3 
years. This subsequent action does not moot the instant case. By 
virtue of the broad terms of paragraph 2 (a) of the preliminary 
injunction, text, supra , the Board—regardless of the ultimate 
disposition of the Gold indictment—would still be precluded from 
pursuing its October 23 policy in respect to any other officers of 
the Union who may now or hereafter be indicted for filing false 
affidavits. Moreover, notwithstanding the Gold conviction, the 
preliminary injunction still imposes an immediate and real ob- 
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STATEMENT OP POINTS 

The court below erred in: 

1. Failing to hold that the Board's policy of Oc¬ 
tober 23, 1953, was valid and proper. 

2. Failing to grant the Board’s motion to dismiss 
the Union’s complaint. 

SUMMARY OF ARGUMENT 

I 

The Board is empowered upon the conviction of a 
union officer for filing a false 9 (h) affidavit to alter 
the union’s compliance status under the Act. This 
power effectuates the broad objective of Section 9 (h), 
which is not merely to punish falsehood, but primarily 
to withhold the benefits of the Act from unions unless 

thev rid themselves of Communist officers. More- 

* 

over, permitting the Board this power is consistent 
with the legislative history of Section 9 (h). Since 

stacle to application of the October 23 policy to those other unions 
whose officers are now under indictment (see n. 5, supra ); for, 
since the injunction was based on the supporting finding that the 
policy is null and void (R. 45), the Board, from the time the order 
herein was entered, has entirely suspended the operation of its 
policy. 

As a result of the subsequent action in the Gold criminal case, the 
Board, on April 20,1054, notified the Union that, unless good cause 
to the contrary be shown, it would deem the Union “not to be in 
compliance with Section 0 (h) * * * and will withhold all fur¬ 
ther benefits under the Act from said union and from its affiliates 
and constituent units, unless satisfactory proof is submitted to the 
Board * * * that Ben Gold has been removed from office in said 
union.” In re Compliance Status of International Fur <& Leather 
'Workers , Notice to Show Cause , 33 L. R. R. M. 1526. The return 
date for the Union’s response is presently set for May 17, 1954, 
34 L. R. R. 15. 
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the power would be exercised only after the Depart¬ 
ment of Justice has established in criminal proceed¬ 
ings the falsity of an officer’s affidavit, the Board’s 
action can in no sense be regarded as an independent 
investigation into the truth or falsity of 9 (h) 
affidavits. 

The Board’s power to affect the union’s compliance 
status upon its officer’s conviction exists without regard 
to membership awareness of the fraud. Concluding 
that the danger of “political” strikes from Commu¬ 
nist-led unions was as great where the rank-and-file 
were unsuspecting dupes of Communist officers as 
where they were conscious followers thereof, Congress 
deliberately rejected this consideration in enacting 
Section 9 (h). Moreover, there is no reason why, 
under the scheme of Section 9 (h), the position of 
union members who are deceived bv their officers 

V 

should be any better than that of members who are 
misled bv Board action. In the latter situation, the 
union—through no fault of its members, nor, indeed 
of its officers—retroactively loses benefits (N. L. R. B. 
v. Highland Park Mfg. Co., 341 U. S. 322). 

We recognize that the broad holding of this Court’s 
recent decision in the United Electrical case appears 
to be inconsistent with the foregoing contentions. 
However, since that case did not involve administra¬ 
tive action taken pursuant to an officer’s criminal con¬ 
viction, the question of the Board’s power in such 
situation was not directly before the Court previously, 
and hence has never been completely briefed or ar¬ 
gued. We urge the Court to reconsider the broad 
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holding in United Electrical in the light of the more 
specific analysis presented at this time. 

Finally, assuming the existence of Board power to 
deny the Act’s benefits upon a conviction, its exercise 

is not affected bv the circumstance that the conviction 

•/ 

is on the officer’s past affidavit rather than his cur¬ 
rent one. In view of the inevitable lag in criminal 
proceedings and the Act’s requirement of yearly re¬ 
newal of affidavits, the Board, unless it had power to 
disqualify currently on the basis of a conviction on 
a past affidavit, would never be able to reach any of 
the fruits of the union’s fraudulent compliance with 
Section 9 (h), and the purposes of that provision 
would thus be pro tanto nullified. Furthermore, it is 
reasonable to conclude that the fraudulent intent, 
present when the officer filed his first affidavit, has 
continued through to his current affidavit. This in¬ 
ference is particularly appropriate in the situation 
here because Communist Party membership, unlike 
other types of membership, is not a status readily 
conferred or readily lost. 

II 

The nullification of a union’s outstanding certifica¬ 
tions, upon its officers conviction for falsifying his 
9 (h) affidavit, tends to have an unstabilizing effect on 
collective bargaining relations. Moreover, it does not 
fully restore the status quo ante, leaving the union 
with certain advantages which it would not have ob¬ 
tained but for the officer’s fraud. And, for the Board 
to proceed in representation cases which are subject 
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to ultimate dismissal or other nullification, may be 
wasteful of the Board's limited budget and manpower. 

The Board's October 23 policy was adopted to miti¬ 
gate the foregoing effects on Board processes of a 
union officer’s conviction. Under this policy, the 
Board, in processing representation cases involving 
unions whose officers have been indicted for filing 
false 9 (h) affidavits, will “hold in abeyance pending 
filial disposition of the foregoing indictments any 
official action" which “would have to be invalidated 
in the event convictions resulted from the indict¬ 
ments" (R. 18). For example, where such union has 
filed a representation petition and is the only labor 
organization involved, the case will be docketed and 
then held in abeyance pending the outcome of the 
indictment proceeding; where other unions are also 
interested in the representation question, the case 
may be fully processed in the usual way, but should 
the union affected by the indictment win the election, 
issuance of a certification will be held in abeyance 
pending the outcome of the criminal case. 

Such policy is well within the broad discretion 
which the Act confers upon the Board in respect to 
the handling and processing of representation cases. 
Indeed, it is analogous to the Board’s well accepted 
practice of halting progress in representation cases 
upon the filing of unfair labor practice charges. 

The validity of this conclusion is not impaired by 
the circumstance that a criminal indictment is made 
the touchstone of the Board's policy. The policy in 
no way vitiates the presumption of innocence which 
attends an accused in a criminal trial, but merely rec- 
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ognizes—for purposes of Board proceedings only— 
that the indictment foreshadows the possibility of 
conviction, which, in turn, would have an impact on 
Board processes. 

III 

The October 23 policy was properly issued without 
prior formal notice and hearing. Since the policy 
constitutes a ‘‘legislative rule’’ rather than a quasi¬ 
judicial enactment, “ there is no constitutional right 
to any hearing whatsoever” (W ilia point Oysters v. 
Ewing, 174 F. 2d 676, 694 (C. A. 9)). Moreover, 
neither the National Labor Relations Act nor the 
Administrative Procedure Act required formal notice 
and hearing prior to the issuance of the policy. Sec¬ 
tion 4 of the Administrative Procedure Act expressly 
exempts from the requirements of notice and hearing 
“general statements of policy.” The Board’s pre¬ 
liminary and generalized indictment policy clearly 
falls within this category. 

IV 

In any event—since the subject matter of the suit 
is a Board policy in respect to handling representa¬ 
tion cases—the District Court lacked jurisdiction 
under the settled rule which, absent a substantial 
constitutional question (and none exists here), pre¬ 
cludes direct judicial review of Board action in con¬ 
nection with representation cases. Moreover, it does 
not appear that the October 23 policy itself, which 
entails only a temporary delay in the processing of 
certain types of cases, results in the type of injury 
which would warrant judicial relief. 
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ARGUMENT 

Introduction 

In the United Electrical case, 211 F. 2d 36, previously 
decided by this Court, the Board, having reason to be¬ 
lieve that the 9 (h) affidavits of certain union officers 
were a sham, attempted to conduct its own inquiry into 
the validity of these affidavits, and toward that end 
sought to require reaffirmation thereof. The Board’s 
October 23 policy, on the other hand, does not entail any 
investigation bv the Board itself related to the truth 
or falsity of 9 (h) affidavits. The only investigation 
of such nature here is that engaged in by the Depart¬ 
ment of Justice, which has obtained indictments 
against certain union officers for filing false affidavits. 
The policy merely assumes (1) that the Board has 
further functions to perform under the Act should 
these criminal proceedings result in a conviction, and 
(2) that, in order to best effectuate the policies of 
the Act, it can cushion the discharge of these func¬ 
tions by holding to a minimum, pending the outcome 
of the criminal proceedings, the number of official 
actions which could be affected thereby. 

However, despite this difference between the two 
cases, we recognize that the rationale of the United 
Electrical decision appears to be broad enough to in¬ 
terdict, not only the specific Board inquiry there in¬ 
volved, but also the instant indictment policy. Thus, 
the basic premise of that decision appeal's to be that, 
under the scheme of Section 9 (h), a false affidavit 
results merely in a criminal penalty for the guilty 
union officer and does not deprive his union (at least 
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absent the membership’s knowledge of the fraud) of 
the Act’s benefits. On this premise, it would seem 
that (except possibly for an awareness situation) the 
Board is precluded from altering a union's compli¬ 
ance status under the Act even where the falsitv of 
its officer's affidavit lias been established, not through 
a Board-conducted investigation, but by a criminal 
conviction obtained by the Department of Justice. 
Since the Board’s indictment policy is but a means for 
cushioning the anticipated impact of a conviction on 
Board processes, the denial of any such effect neces¬ 
sarily renders purposeless the policy itself. Support 
for this analvsis is afforded bv the circumstance that, 
in its prior order denying a stay herein, the Court 
made specific reference to its United Electrical de¬ 
cision (R. 51). 7 

Nevertheless, we respectfully present a full argument 
as to whv we believe the Board's October 23 indictment 
policy is valid and proper. As the administrative ac¬ 
tion in the United Electrical case was not geared to the 
officer’s criminal conviction or the possibility thereof, 
the question of the Board’s power in such situation was 
not directly before the Court previously, and hence has 
never been completely briefed or argued. We hope that 

7 It may be noted that the decision of the District Court in the 
instant case appears to rest on a narrower ground. Leaving open 
the question of whether the Board would have power to act when 
a conviction had in fact occurred, that court merely held that an 
indictment alone ‘‘does not provide a basis for the Board's sus¬ 
pension, limitation or restriction of [a union’s] compliance status” 
(R. 45). 
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the fuller and more specific analysis provided at this 
time will prompt the Court to reconsider its broad hold¬ 
ing in the United Electrical case, and to modify it—at 
least to permit the Board to take away the Act’s benefits 
when a conviction has occurred, and to implement this 
power by the reasonable means embodied in the October 
23 policy. 8 

Accordingly, under Point I below, we shall first 
show why we believe that, contrary to the apparent 
broad holding of the United Electrical case, the Oc¬ 
tober 23 policy is directed at an end within the Board’s 
power under the Act; i. e., upon the conviction of a 
union officer for filing a false 9 (h) affidavit, the 
Board is empowered, without regard to membership 
awareness, to alter the union’s compliance status un¬ 
der the Act. We shall then show that the October 23 
policy is a reasonable means of effectuating such 
legitimate end (Point II), and that it was properly 
issued without formal notice and hearing (Point III). 
Finally, we shall show that, in any event, the District 
Court lacked jurisdiction over the subject matter, 
and any injury resulting from application of the Oc¬ 
tober 23 policy was insufficient to warrant judicial 
relief (Point IT). 

8 The Supreme Court's denial of the Board's petitions for 
certiorari in the United Electrical and the instant case (p. 6, 
supra), of course, “carries with it no implication whatever re¬ 
garding the Court's views on the merits." Maryland v. Baltimore 
Radio Show. Inc., 338 U. S. 912 (separate opinion of Frank¬ 
furter, J.). 
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Point I 

Upon the conviction of a Union officer for filing a false 9 (h) 
affidavit, the Board is empowered, without regard to mem¬ 
bership awareness of the fraud, to alter the Union’s com¬ 
pliance status under the Act 

A. This power effectuates the broad objective of Section 9 (h), and is 
consistent with its legislative history 

The terms of Section 9 (h) impose a continuing 
duty on the Board to withhold its processes from 
noncomplying labor organizations. Thus, the Section 
requires each officer to renew his affidavit on file with 
the Board every 12 months, and, because “of the 
fluid and elective nature of the official personnel of 
labor unions” (A\ L. R. B . v. Dant, 344 U. S. 375, 
383), new affidavits may even have to be filed at 
shorter intervals. Since in representation cases, for 
example, the Section further requires that the appro¬ 
priate affidavits be on file at each stage of the inves¬ 
tigation, the Board must keep constantly alert to 
expiration dates of affidavits already filed and to 
changes in union officials, and is required, when it 
finds that the affidavits no longer meet the require¬ 
ments of Section 9 (li), to halt pending cases. 0 More¬ 
over, even after it has issued a certification or a bar¬ 
gaining order, the Board is authorized to nullify such 
benefit should its subsequent administrative investiga¬ 
tion reveal that the union involved had not been in 
full compliance with Section 9 (h) because certain 

9 See Rite-Form Cornet Co .. 75 X. L. R. B. 174,175: X. L. R. B., 
15th Annual Report (Gov't Print. Off., 1950), 20-27; Safrit Lum¬ 
ber Co. and International Fur and Leather Worker* Union , 108 
X. L. R. B. Xo. 42, April 2:% 1954, 34 L. R. R. M. 1024. Cf. N. L. 
R. B. v. Highland Park 31 fg. Co ., 341 U. S. 322. 
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of its officials, who were in fact officers within the 
meaning of the Section, had failed to file affidavits. 10 
It seems hardly likely that Congress—although allow¬ 
ing the Board to investigate the sufficiency of compli¬ 
ance in these respects, and, indeed, to declare a 
union out of compliance merely because an officer’s 
affidavit has expired or the complement of officers has 
changed"—nevertheless precluded the Board, upon a 
conviction of a union officer for filing a false affidavit, 
from declaring his union out of compliance. 

Permitting the Board this power, moreover, tends 
to effectuate the broad objective of Section 9 (h), 
which is not merely to punish falsehood but primarily 
to withhold the benefits of the Act from unions unless 
they rid themselves of Communist officers. 12 Thus, the 


10 National Labor Relations Board, Rules and Regulations. Se¬ 
ries (>, as amended, Sec. 102.13: Sunbeam Corp.. 04 X. L. R. B. S44, 
06 X. L. R. B. 1020: OS X. L. R. B. 525: Compliance Status of Fur¬ 
niture Workers. U pholsterers and Woodworkers Union. Local 576, 
Independent. Order issued .January 14, 1054, involving, inter alia. 
Case Xo. 21-RC-2001—certification revoked February 8, 1054,107 
X. L. R. B. Xo. 223, 33 L. R. R. M. 1325: Chicago Raxchide Manu¬ 
facturing Co. and Intemotional Fur and Leather Workers Union. 
Xotice to Show Cause issued in Case Xo. 13-CA-847, October 20, 
1053: Sept are T> C o.. Supplemental Decision in Case Xos. 21-CA- 
056, 1106, November 24. 1053, 33 L. R. R. M. 108S: Compliance 
Status of District Wo. 11. United Electrical. Radio cl- Machine 
Workers. Xotice to Show Cause issued April 11, 1054, 34 L. R. 
R. M. 1030. See also, Coca-Cola Bottling Co. of Louisville. Inc.. 
108 X. L. R. B. Xo. 81,34 L. R. R. M. 1040, April 23,1054. 

11 A “matter of happenstance*’ which often affects “unions which 
do have leadership willing to comply.” Pant case, supra, at 


383-4584. 

12 See A. C. A. v. Douds, 330 U. S. 382, 387-388, 303: A. L. R. B. 
v. Highland Bark Mfg. Co.. 341 U. S. 322,325; N. M. U. v. nerzog. 
78 F. Supp. 146,162,166-171,175 (D. D. C., 3-judge ct.), aff'd, 3:54 
U. S. 854. 
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conviction establishes that the union has been receiv¬ 
ing benefits without actually having satisfied this 
precondition. If the Board nevertheless must continue 
to let the union enjoy its facilities, Section 9 (h) has 
really served no purpose insofar as this union is con¬ 
cerned. On the other hand, if, in these circumstances, 
the Board has power to decomply the union, Section 
9 (h) would continue to exert a compulsion on it to 
unseat the convicted Communist officer. 

Finally, Board power to decomply a union when its 
officer has been convicted of filing a false affidavit is 
entirely consistent with the legislative history of Sec¬ 
tion 9 (h), which shows that Congress, in order to 
avoid burdening Board proceedings with mandatory 
investigations into the question of whether unions 
were Communist-dominated, provided that the filing 
of disclaiming affidavits would be sufficient to open 
up Board processes to a union. 13 Even reading such 
history as precluding a Board investigation of the 
type involved in the United Electrical case, 14 it would 

13 See H. Conf. Rep. No. 510,80th Cong., 1st Sess., p. 49; 93 Cong. 
Rec. 6444, 6447,6860. 

14 The Board, of course, respectfully disagrees with such broad 
reading, believing that the legislative history merely discloses 
Congress* intent to preclude private parties to Board proceedings 
from compelling that the issue of a union's alleged Communist 
character be litigated in such proceedings (cf. N. L. R. B. v. Aero- 
vox Corp ., 33 L. R. R. M. 2437, decided January 28, 1954 (C. A. 
D. C., cert, den., May 17, 1954); it does not follow from this, we 
believe, that Congress intended to preclude the Board itself, when 
it has reason to doubt the validity of 9 (h) affidavits, from con¬ 
ducting its own administrative investigation in respect thereto. 
See N. L. R. B. v. Sharpies Chemicals , Inc.. 209 F. 2d 645, 649-651 
(C. A. 6); N. L. R. B. v. Louisville Container Corp., 209 F. 2d 
654, 656 (C. A. 6); Coca-Cola Bottling Co. of Louisville . Inc., 108 
X. L. R. B. No. 81, 34 L. R. R. M. 1040, April 23,1954. 
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not negate Board action taken in consequence of a 
union officer’s criminal conviction for filing a false 9 
(li) affidavit. For, in this situation, the Board en¬ 
gages in no investigation as to the truth of affidavits; 
the only such investigation is that made by the 
Department of Justice, and the denial of continued 
Board benefits occurs only after that Department has 
established, through criminal proceedings, the falsity 
of the officer’s affidavit. In short, the denial of con¬ 
tinued Board benefits after a criminal conviction 
recognizes and awaits fulfillment of the role of the 
Department of Justice under Section 9 (h), and then 
proceeds with those administrative steps which must 
necessarily follow to prevent further nullification of 
the objective of that Section. 

The view that Congress did not intend to preclude 
the Board from withdrawing the benefits of the Act 
after a conviction is confirmed by a Senate Report 
issued subsequent to the enactment of Section 9 (h). 15 
This Report discussed the steps which the Board had 
taken to prevent circumvention of Section 9 (h), 
including, as in the case of Local 80A of the United 
Packinghouse Workers (n. 3, supra ), the revocation 
of the union’s compliance status and certifications on 
conviction of its officer for filing a false affidavit 

15 Public Policy and Communist Domination of Certain Unions , 
S. Doc. No. 20, 83d Cong., 1st Sess., Report of the Subcommittee 
on Labor and Labor-Management Relations, March 2, 1953. The 
propriety of utilizing such post-legislative material has been rec¬ 
ognized by this and other courts. See Herzog v. Parsons , 181 F. 
2d 7S1, 785 (C. A. D. 0.), cert, den., 340 U. S. 810: N. L. R. B. v. 
Wiltse, 1SS F. 2d 917, 922-923 (C. A. 6), cert, den., 342 U. S. 859. 



(Rep., op. cit., pp. 8-9). It then concluded, inter 
alia, that such action is within the Board’s “authority 
under existing law,” and not inconsistent with Con¬ 
gress’ intention to avoid Board conduct of “an inde¬ 
pendent investigation on the merits as to whether a 
particular 9 (h) affiant is or is not a Communist” 
{id., at 28-29). The false affidavit constitutes an 
“obvious abuse” of Board processes, and Section 9 
(h) does not affect the power which the Act otherwise 
confers upon the Board “ ‘to protect its own processes 
from abuse’ ” (ibid.')™ 

B. Existence of Board power to act pursuant to a conviction is not negated 
by the circumstance that such action may affect union members 
who were innocent of the officer’s fraud 

Since it is fundamental that “fraud destrovs the 
validity of everything into which it enters” (Nudd v. 
Barrows, 91 U. S. 426, 440), the establishment through 
criminal proceedings that the union officer’s 9 (h) 
affidavit is fraudulent voids it. Accordingly, insofar 
as Board proceedings are concerned, the legal effect 
of the affidavit is the same as though no affidavit had 
ever been filed by that officer. Giving full significance 
to the conviction would thus require, not only depriv¬ 
ing the union of its compliance status under the Act 
in futuro, but also cancelling the continued effective¬ 
ness of outstanding Board certifications which the 
union received through the convicted officer’s alleged 

16 See N. L. R. B. v. Indiana and Michigan Electric Co.. 318 U. S. 
9,18-19; N. L. R. B. v. Donnelly Gannent Co., 330 U. S. 219, 235; 
N. L. R. B. v. Fulton Bag <£* Cotton Mills. 180 F. 2d 6S, 71 
(C.A.10). 
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compliance with Section 9 (h). 17 In short, a convic¬ 
tion has the same consequences on the union’s status 
under the Act as though, after a period of according 
the union the Act’s benefits, it is discovered that it 
has never really been in full compliance with Section 
9 (h) because certain officials, from whom the Section 
requires affidavits, have never filed them. As the 
Supreme Court’s decision in Highland Park, 341 U. S. 
322, illustrates, the union in this situation is not only 
thrown out of compliance currently, but it also retro¬ 
actively loses statutory benefits. 18 

Consequently, in the two past cases where the Board 
action in response to a conviction has been completed 
(n. 3, supra), the Board has not only declared the 
union out of compliance for the future (until, of 
course, it had removed the convicted officer), but it 

17 A further reason for reaching these certifications is that it is 
recognized that a certification affords a continuing Board benefit 
to the holder thereof, and hence, even after issuance, the Board 
retains jurisdiction thereover to insure that it is operating ‘‘as 
a means for effectuating the policies of the Act.” Standard Oil 
Co. of New Jersey. 59 X. L. R. B. 776, 77S. It is manifest that 
certifications obtained through fraudulent compliance with Sec¬ 
tion 9(h) cannot be said to effectuate the statutory policies. Ac¬ 
cordingly, no less than in other situations where the Board has 
rescinded certifications which it found were not effectuating the 
policies of the Act (see La>'us <£• Bros. Co.. Inc., 62 X. L. R. B. 1075, 
1081; cf. Sunbeam Corp., 98 X. L. R. B. 525), those attributable to 
the fraudulent affidavit may properly be terminated. 

38 See also, N. L. R. B. v. J. I. Case Co.. 189 F. 2d 599 (C. A. 8); 
N. L. R. B. v. Clark Shoe Co., ISO F 2d 731, 733 (C A. 1). Allevi¬ 
ation of this result required a specific amendment to the Act. Act 
of October 22.1951,65 Stat. 601. Cf. Sunbeam Corp., 9S X. L. R. B. 
525; Square D Co., Supplemental Decision in Case Xos. 21-CA- 
956, 1106, Xovember 24, 1953, 33 L. R. R. M. 1088; California 
'Wrought. Iron, 33 L. R. R. M. 1325, February 8, 1954. 
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has decreed that certifications previously issued to the 
union shall be of no further force and effect. To the 
extent that the membership of the union involved may 
not have been aware prior to the conviction of the 
fraud perpetrated by the officer, the later step does 
affect “innocent” union members. In the United 
Electrical decision, this Court concluded that, to “im¬ 
pose this penalty upon the great mass of innocent 
union members” was so “drastic,” it could not be 
supposed that Congress meant to exclude “the union 
from the Act’s benefits because its officer had de¬ 
ceived the union as well as the Board by filing a false 
affidavit.” Accordingly, the Court—reserving the 
question “whether the union would be barred from 
the Act’s benefits if its membership was aware of the 
alleged falsity of the affidavit”—went on to make the 
broad holding that, at least absent awareness, the only 
consequence under the Act of filing a false affidavit 
was a criminal penalty for the officer. (211F. 2d at 39.) 

We submit that the Court’s basic premise—i. e., 
that Congress could not have intended that 9 (h) 
would have an impact on innocent union members— 
is erroneous. Throughout the Congressional debates 
on Section 9 (h), opponents thereof repeatedly pointed 
out that the very nature of the limitation was such 
that the “real sufferers” would be “all the union 
members—whether they are anti-Communist, non- 
Communist, or Communist.” 19 Nevertheless, the ma- 

19 93 Cong. Rec. 6497 (Senator Murray). See also, id. at 6385 
(Representative Madden); 6455 (Senator Morse); 6505 (Senator 
Murray). 
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joritv of Congress—concluding that the danger of 
“political strikes” from Communist union officers was 
as great where the rank-and-file were unsuspecting 
dupes as where they were conscious followers—de¬ 
liberately rejected this consideration, conditioning the 
union's right to access to the Board on the objective 
determination whether it had rid itself of Communist 
leaders, 20 and without reference to the extent to which 
individual union members were therebv denied benefits 
or the extent to which individual members were guilty 
or innocent of responsibility for the continuance in 
office of the Communist leadership. 

Furthermore, there is no reason why, under the 
scheme of the Act, the position of union members 
who are deceived bv their officers should be anv bet- 

* V 

ter than that of members who are misled bv Board 
action. In the latter situation, as we have shown 
(p. 20, supra), the union—through no fault of its 
members, nor, indeed of its officers—retroactively 
loses benefits. So here, the mere fact that such con¬ 
sequence could result if the Board were empowered 
to declare a union out of compliance upon the deter¬ 
mination of an officer’s fraud in a criminal proceed¬ 
ing should not negate the existence of such power. 

In any event, if the innocence or lack thereof of 
union members were at all relevant, it would seem 
to be so, not for the purpose of determining the exist¬ 
ence of Board power to act upon a conviction, but 
only for guiding the power’s exercise in particular 

2C Cf. N. Y. Central R. R. Co. v. United States , 212 U. S. 481, 
492, 496; State of Indiana v. Ewing, 99 F. Supp. 734, 736 
(D. D. C.), dismissed on other grounds, 195 F. 2d 556 (C. A. D. C.). 
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cases. Thus, the existence of such power should turn, 
we believe, largely on whether it would effectuate the 
basic objective of Section 9 (h), which, as we have 
shown, is to prevent unions with Communist leaders 
from securing benefits under the Act; since this ob¬ 
jective would be flouted whenever Communist lead¬ 
ers have been allowed to remain in office (whether 
through deceit of the membership or with its acqui¬ 
escence), the factor of membership awareness would 
appear to be of no help in deciding whether the power 
in question should or should not be deemed to exist. 
On the other hand, granted that the general power 
exists, it may be possible, in a particular case, to 
temper its exercise in the light of considerations of 
policy and equity. 21 But, this is a determination 
which, being in the realm of policy, “is peculiarly a 
matter for administrative competence. ” Phelps 
Dodge Corp. v. N. L. R. B 313 U. S. 177, 194. 

21 Thus, on grounds of policy and not legal power, the Senate 
Subcommittee, in the Report mentioned previously (pp. 18-19, 
supra)* recommended that the Board, where a conviction has oc¬ 
curred, should deprive the union of benefits only if it has not 
purged itself of the convicted officer in 30 davs (Rep. op. cit ., pp. 
28-29). 

The Board has followed a similar procedure in connection with 
the recent conviction of the union’s president. Ben Gold (see n. 6, 
supra ) . This is because the Board desired to conform, as nearly 
as possible, to the holding of this Court in the United Electrical 
case, which, of course, is still in effect. As indicated, this decision 
appears to leave open the possibility of Board action in response 
to a false 9 (h) affidavit only in a situation of membership aware¬ 
ness of the falsity; it would seem that the clearest such situation 
would be where the union members, after being put on notice of 
the officers conviction, nevertheless retain him in office. Cf. Inti 
Union of Mine , Mill & Smelter Workers v. Farmer , 33 LRRM 
2777 (D. D. C., March 31, 1954), appeal pending (No. 12,171 
C. A. D. C.). 
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In sum, contrary to this Court’s assumption in the 
United Electrical case, we submit that existence of 
the Board’s power to act pursuant to a conviction is 
not negated by the possibility that such action may 
affect union members who were innocent of the officer s 
fraud. 

C. The union’s compliance status may properly be altered even though the 

officer’s conviction is on a past affidavit rather than his current one 

Section 9 (h) requires a new affidavit from each 
union officer at the end of every 12-montli period 
(p. 15, supra). This, coupled with the fact that crim¬ 
inal proceedings usually consume a long time, make it 
likelv that, bv the time an officer has been convicted 
on an affidavit, a year or more has elapsed. Accord¬ 
ingly, he has meanwhile filed one or more subsequent 
affidavits with the Board, and these, rather than the 
specific affidavit which is the subject of the conviction, 
are the basis for the union’s current compliance status 
under the Act and for any benefits which it is pres¬ 
ently enjoying (see n. 4, supra). The question 
which remains is whether—assuming that the Board 
may alter a union’s compliance status on a convic¬ 
tion—it may deeomply currently on the basis of a 
conviction, not on the officer’s current affidavit, but 
on his past one. For reasons hereafter presented, we 
believe that the Board likewise has that power. 

It has previously been shown that, if the union can 
set and retain benefits under the Act without having 

o 

really eliminated all of its Communist officers, 9 (h) 
has served no purpose insofar as that union is con¬ 
cerned. There is, however, the aforementioned lag 
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between criminal processes and those of the Board, 
and it is assumed here that the Board cannot itself 
investigate the veracity of affidavits but must await 
the outcome of the criminal case. In these circum¬ 
stances, unless the Board has power to disqualify 
currently on the basis of a conviction on a past affi¬ 
davit, it would never be able to reach any of the fruits 
of the union’s fraudulent compliance with Section 
9 (h), and the purposes of that provision would be 
pro tanto nullified. 

The force of this thesis is not overcome by a con¬ 
tention that 9 (h) gives each affidavit a life of only 
12 months, and that a criminal conviction on a 1950 
affidavit does not result in one on a 1953 affidavit. 22 
The fact that the officer had a fraudulent intent when 
he filed the first affidavit sheds light on his intent 
when filing the current affidavit. As stated by Judge 
Learned Hand, when “intent * * * is an issue it is 
always permissible, even in civil actions and crimi¬ 
nal prosecutions, to show that the actor had been 
engaged in other similar transactions. Wigmore 
§ 302. The rationale of this is that if the disputed 
intent was present on the earlier occasions, it w r as 
likely to have been present upon that under inquiry, 
because the disposition then shown to exist was likely 

22 Preliminarily, it should be noted that the primary purpose 
of requiring a union officer to renew his affidavit every 12 months 
is to insure that an officer, who at the time of the original filing 
had not been a Communist or had severed these ties, would not 
later acquire or renew them. The requirement of yearly renewals 
of affidavits thus was never intended to furnish a means for 
avoiding retribution when a conviction is obtained on an earlier 
affidavit. 
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to persist.” N. L. R. B. v. National Seal Corp., 127 
F. 2d 776, 778 (C. A. 2). 23 

This inference appears particularly justified where 
the question is whether there has been a continuation 
of membership in, or affiliation with, the Communist 
Party. Judicial authority has recognized that mem¬ 
bership in the Communist Party is ‘ 1 totally differ¬ 
ent” from membership in any other kind of political 
party, and thus “inferences from membership” in 
the former are “justifiably different.” Thus, it has 
been said about Communist Party membership that: 
“Members are admitted only upon acceptance as re¬ 
liable and after indoctrination in its policies, to 
which the member is fully committed.” A. C. A. v. 
Douds, 339 U. S. 382, 432 (Jackson, J., concurring). 
The Communist Party's “aim is a relatively small 
party whose strength is in selected, dedicated, in¬ 
doctrinated, and rigidly disciplined members.” 
Dennis v. U. S., 341 U. S. 494, 564 (Jackson, J., 
concurring). Membership is “organized in small 
units, linked by an intricate chain of command, and 
protected by elaborate precautions designed to pre¬ 
vent disclosure of individual identity.” Id., at 547 
(Frankfurter, J., concurring). 24 

23 See also, Wigmore § 2530: “When a person, or object or re¬ 
lation, or state of things is shown to have existed at a given time, 
its continuance is presumed”; Frame v. Hudspeth, 109 F. 2d 356, 
358 (C. A. 10). 

34 See also, Albertson v. Millard , 106 F. Supp. 635, 645 (E. D. 
Mich., 3-judge Court. Simons, C. J.); U. JS. v. Dennis , 183 F. 2d 
201, 212 (C. A. 2, L. Hand, C. J.). 
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The recent findings of the Subversive Activities 
Control Board 25 confirm and augment this proposi¬ 
tion. They reveal, inter alia, that the Communist 
Party “ engages in the practice of maintaining a 
membership of both concealed and open members” 
(S. Doc. No. 41, op. rit. n. 25, p. 106) ; that, to further 
Party objectives, its members are often instructed 
to “ ‘resign’ formally from the CPUS A, but never¬ 
theless to continue functioning as members of the 
Party’’ (Id., at pp. 110-111); and that a complete 
severance of Party ties usually takes the form of an 
expulsion from the Party under such publicized epi¬ 
thets as “traitor,” “renegade,” “stool-pigeon” (Id. 
at pp. 98-104). 

Thus Communist Party membership does not ap¬ 
pear to be a status readily conferred or readily lost, 
and false swearing as to membership is a common 
Party practice. Accordingly, even more so than with 
other types of membership, proof that a union offi¬ 
cer lied about his Communist membership in 1950 
affords strong reasons for believing that he has also 
lied in 1953, and still remains a member. 

In any event, the fraudulent 1950 affidavit by it¬ 
self constitutes an abuse of Board processes, which, 
had it been discovered at the time of filing, would 
have justified the Board in declining to accept that 
affidavit (see p. 19 and n. 16, supra). The fact that it 
learns of the 1950 fraud only after the officer has 

25 Brownell v. CommunUt Party of the United States of 
AmerU-a , Report of the Board, S. Doc. No. 41, 83d Cong., 1st 
Sess. The decision and order entered by the Control Board in 
this case is now before this Court for review, No. 11,850. 




2S 


filed subsequent affidavits hardly cures the abuse of 
process created in 1950 which still requires vindica¬ 
tion. Such vindication can now be achieved only at 
the expense of the officers current affidavit. 

For these reasons, we submit that, both effectuation 
of the objective of Section 9 (h), and the discharge 
of the Board's obligation to protect its processes 
from abuse, require that the Board's power to dis¬ 
qualify a union from receiving current benefits should 
be unaffected by the circumstances that the officer 
has been convicted on a past affidavit rather than a 
current one. 

POIXT II 

The Board’s October 23 policy is a reasonable means for 
cushioning the impact of the decompliance action which 
would result upon the conviction of Union officers for filing 
false 9 (h) affidavits 

A. The October 23 policy is within the broad discretion which the Act 
confers on the Board in respect to the handling of representation cases 

The Board's power and duty, upon the conviction 
of a union officer for filing a false 9 (h) affidavit, to 
bring pending representation cases involving that 
union to a halt and to cancel the continued effective¬ 
ness of its outstanding certifications raises numerous 
practical problems. Once a certification is issued it 
becomes the basis for collective bargaining between 
the union and the employer, and as a result thereof 
a contract is likely to be negotiated fixing wages and 
other conditions of employment. A subsequent with¬ 
drawal of this certification would upset all these ar¬ 
rangements, and be conducive to industrial strife. At 
the same time, such cancellation would probably still 




leave the union which fraudulently obtained the cer¬ 
tification with certain illicit advantages—e. g., dues 
check-offs under the contract; the prestige of having, 
for a time at least, been an exclusive representative; 
the opportunity of having used that position to ward 
off rival unions—that are incapable of recapture. In 
short, the status quo ante cannot really be restored 
upon the suspension of an outstanding certification. 
These considerations are compounded by the fact 
that, requiring the Board to proceed in representation 
cases which are subject to ultimate dismissal or other 
nullification, places in jeopardy vast amounts of the 
Board’s limited budget and manpower, which could be 
better used in other cases not subject to this risk. 26 

In an attempt to mitigate the above-described ir¬ 
reparable effects of issuing certifications only to in¬ 
validate them subsequently, the Board adopted its 

“Many of these same risks are present even were the Board to 
take only prospective action upon a conviction (see n. 6, xupra). 
Thus, if the union failed to remove the officer after the grace period, 
it would forthwith be thrown out of compliance. This would 
bring to a halt or otherwise affect all pending representation cases 
involving the union, causing a loss of Board budget and time al¬ 
ready spent thereon. Moreover, though certifications issued to the 
union between the time of indictment and conviction technically 
might not be withdrawn, the union's subsequent non-compliance 
would preclude the use of Board processes to enforce them and 
may prompt employers to question the continued validity of bar¬ 
gaining relations established on the basis of such certifications. 
This, of couise, is conducive to industrial strife. And, in circum¬ 
stances where the certifications issued between indictment and 
conviction would not have this effect, they will have served to give 
Communist-led unions additional footholds which application of 
the October 23 policy would have avoided, thereby increasing the 
danger of disrupting the free flow of commerce through “political 
strikes.” 
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policy of October 23,1953 (R. 1S-21). The gist of the 
policy is, upon the indictment of a union officer for 
filing a false 9 (h) affidavit, to hold in abeyance 
pending the outcome of the criminal proceeding any 
action in representation cases involving his union 
which would have to be invalidated in the event a 
conviction resulted from the indictment. Where the 
union which could be affected by the indictment is the 
only party to a representation case, this means that 
nothing will be done to process any of its representa¬ 
tion petitions pending the outcome of the indictment. 
Where, however, the representation case involves other 
unions as well, the policy—so as not to jeopardize the 
interest of the latter, as to whom there is no warrant 
for any delay in resolution of their representation 
rights—provides for the processing of the case as 
usual, except that, should the vulnerable union win the 
election, no certification would issue to it pending the 
conclusion of the criminal proceeding. 

The Board recognized that this policy would entail 
certain disadvantages for unions with indicted officers 
should no conviction be obtained on the indictments, 
for the time which thev had lost while awaiting the 
conclusion of the criminal case could not be regained. 
But, weighing this against the irreparable conse¬ 
quences of having to revoke certifications should the 
indictments be sustained, the Board concluded that its 
policy “was best calculated to effectuate the policies 
of the Act, and to threaten least unsettling disturbances 
to labor-management relations and collective bargain¬ 
ing agreements' 7 (R. 20). We submit that the broad 
discretion which the Act confers upon the Board in 






respect to how and when its processes shall be utilized 
furnished the Board ample basis for making this 
accommodation, which in turn is but a reasonable 
means for cushioning the drastic impact that the 
conviction of union officers would otherwise have on 
collective bargaining and the administration of the 
Act. 

Thus, it is settled that the Board may, ‘‘for reasons 
of policy or for budgetary or other reasons/’ decline, 
at any stage of a representation or unfair labor prac¬ 
tice case, to proceed further “if in its reasoned judg¬ 
ment the policies of the Act would best be served by 
that course.” Haleston Drug Stores, Inc . v. N. L. 
R. B., 187 F. 2d 418, 421 (C. A. 9), cert, den., 342 
U. S. 815. 27 Accordingly, it has refused to entertain 
a representation petition where the business involved, 
though sufficient to confer legal jurisdiction, is not, 
in relation to other cases competing for the Board's 
limited resources, important enough to warrant the 
Board’s attention; 28 where the number of employees 
backing the petition is not substantial enough to make 
it appear likely that an election would result in the 

2? Inland Empire v. Mill is, 325 U. S. 697, 707-708; 37 L. R. B. v. 
Donnelly Garment Co., 330 U. S. 219. 234; N. L. R. B. v. Denver 
Bldg. <£• Const ruction Trades Council. 341 U. S. 675, 684; N. L. 
R. B. v. Fulton Bag <f* Cotton Mills, 180 F. 2d 6S, 71 (C. A. 10); 
N. L. R. B. v. J. I. Case Co., 201 F. 2d 597, 59S-599 (C. A. 9); 
N. L. R. B. v. Townsend, 185 F. 2d 378, 383 (C. A. 9), cert, den., 
341 U. S. 909. 

28 Crown Sign and Construction Company. 99 X. L. R. B. 843; 
Toledo Service Parking Co., 96 N. L. R. B. 263; Tfoe Trustees of 
Columbia University, 97 X. L. R. B. 424; Golden Eagle Life In¬ 
surance Corp., 95 X. L. R. B. 247; Red fern Sausage Co., 98 
X.L. R.B.6. 
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selection of a bargaining representative; 29 where, be¬ 
cause there is outstanding a contract of not undue 
duration, a redetermination of representatives at this 
time would have an unstabilizing effect on collective 
bargaining; 30 where, because of the pendency of un¬ 
fair labor practice charges, a free election would be 
impossible; 31 and for numerous other policy reasons. 32 
Moreover, these and other factors have not onlv caused 
representation cases to be interrupted at the thresh¬ 
old, but, when brought to light at subsequent stages, 
have resulted in the interruption of representation 
hearings, the setting aside of representation elections, 
and even the withholding or revocation of certifica¬ 
tions themselves. 33 

The policy of October 23 is well within the bounds 
of these precedents. Indeed, since it only entails a 

29 N. L. R. B. V. J.I. Case Co.. 201 F. 2d 597, 598-600 (C. A. 9); 
Franklin Simon d Co.. I nr.. 96 X. L. R. B. 671: Standard <& Poors' 
Corp.. 95 X. L. R. B. 248: Hampton Roads Broadcasting Corp., 
98 X. L. R. B. 1090. 

30 Ford Motor Company. 95 X. L. R. B. 932; Ocean Toic. Inc., 

98 X. L. R. B. 77: New Jersey O yster Planters and Packers Ass'n. 
Inc., 98 X. L. R. B. 1187; C. Hager d* Sons Hinge Mfg. Co., 80 
X. L. R. B. 163, 164: Worthington Pump and Machinery Corp., 

99 X. L. R. B. 189. 

31 Mid-West Refineries, Inc., 98 X. L. R. B. 1043; United States 
Phosphoric Products Division. 96 X. L. R. B. 7; Grinnel Brothers, 
9S X. L. R. B. 20,21. 

3 - See 17th Annual Report. X. L. R. B. (U. S. Gov’t Print. Off., 
1952), pp. 9-108. 

33 Warehouse mans Union, etc. v. X. L. R. B., 121 F. 2d S4, 93 
(C. A. D. C.): Denver Hosiery Contractors Ass'n., 99 X. L. R. B. 
251: Spengler-Loomis Mfg. Co.. 95 X. L. R. B. 243; Hudson Ho¬ 
siery Co.. 98 X. L. R. B. Xo. 7; Wdrthington Pump and Machinery 
Corp.. 99 X. L. R. B. 189,190; Lams d* Brother Co., 62 X. L. R. B. 
1075; Sunbeam Corp., 98 X. L. R. B. 525. 


holding in abeyance of representation proceedings, 
rather than an outright dismissal of the proceedings, 
it is much less drastic than many of the clearly valid 
actions previously and consistently taken by the Board 
in order to best effectuate the policies of the Act. 
The propriety of the Board policy is confirmed, fur¬ 
thermore, by judicial analogy. Thus, a court, when 
the case before it would be directly affected by the 
outcome of proceedings pending before another tri¬ 
bunal, will often stav its case until a decision has 
been reached in the other proceeding. 34 And the 
Board, too, in situations where an important question 
affecting the administration of numerous cases is 
pending decision before the Supreme Court, has, in 
the interest of conserving its resources and avoiding 
needless uncertainty, stayed further action in these 
cases until that Court has entered its ruling. So in 
its October 23 policy, the Board, in effect, is merely 
staying its hand until a sister agency of government 
(the Department of Justice) and the courts have fi¬ 
nally concluded litigation, the outcome of which would 
directly affect many Board representation cases. 

B. The fact that a criminal indictment is the touchstone for application of 
the October 23 policy does not impair its validity 

In its complaint in the court below, the Union con¬ 
tended (R. 11) that, since an indictment forms the 
basis for the administrative action, the Board’s Oc¬ 
tober 23 policy vitiates the presumption of innocence 
and thus constitutes an adjudication of guilt without 

34 See Kaiser-Frazer Corp. v. Otis & Co 195 F. 2d 838, 840 
(C. A. 2); In re Otis <£ Co 101 F. Supp. 201. See also, Railroad 
Comm'n of Texas v. Pullman Co 312 U. S. 496. 
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the trial guaranteed by the Constitution. This over¬ 
looks the settled principle that, whatever substan¬ 
tive effect the presumption of innocence may have, 35 
it merely has this consequence in the conduct of the 
criminal trial itself; outside of such trial, it does 
not preclude an indictment from forming the basis for 
action. Thus, it was pointed out long ago ( Eight v. 
U. S., 43 Amer. Decs. Ill [S. Ct. Iowa, 1845]) that: 
“An indictment furnishes no presumption of guilt 
against a prisoner when he is upon his trial, but so 
far as regards all intermediate proceedings between 
the indictment and trial, it furnishes the very strong¬ 
est presumption of guilt ... It is then functus 
officio, and raises no further presumption.” Simi¬ 
larly, the Supreme Court of the United States has 
characterized the effect of a grand .jury indictment 
against a man as follows ( Ewing v. Mytinger Cassel¬ 
berry, 339 U. S. 594, 599) : 

It does not determine his guilt; it only deter¬ 
mines whether there is probable cause to believe 
he is guiltv. But that determination is con- 
elusive on the issue of probable cause. [Em¬ 
phasis added.] 

Accordingly, the indictment alone furnishes a suffi¬ 
cient basis for issuance of a warrant of arrest {Ex 
parte United States, 287 U. S. 241) ; for removal of a 
fugitive from one judicial district to another (U . S. 

35 See 152 A. L. R. 626: Agnew v. V. S ., 165 U. S. 36, 51; Allen v. 
TJ. S. 164 U. S. 402, 500 ; Holt v. XJ. S., 21S U. S. 245, 253 ; U. S. v. 
Nimerick, 118 F. 2d 464, 467 (C. A. 2), cert, den., 313 U. S. 592; 
British American Assvr. Co. v. Bowen , 134 F. 2d 256, 259 (C. A. 
10 ). 


ex rel Hughes v. Gault, 271 U. S. 142); and this is 
true even in the face of a plea of not guilty (27. S. 
ex rel Kassin v. Mulligan, 295 U. S. 396; Maktos v. 
Matthews, 194 F. 2d 354 (C. A. D. C.)). Moreover, 
an indictment may properly have consequences beyond 
the particular case in which it was returned. Thus, 
it has been held that the indictment of an attorney 
for accepting a bribe will support the immediate in¬ 
stitution of civil proceedings for his disbarment ( In 
re Noonan, 65 N. J. 142, 46 A 570 [S. Ct. 1ST. J.]; see 
Ex parte Wall, 107 U. S. 265, 287). And see Brinegar 
v. United States, 338 U. S. 160, sustaining an arrest 
without a warrant on the basis of the probable cause 
furnished by a prior arrest and pending indictment 
for a similar crime. 

This is but an application of the general principle 
that a finding of probable cause alone is sufficient to 
justify many kinds of administrative and judicial 
actions, and the mere fact that they are taken does not 
amount to an ultimate judgment of guilt or innocence. 
For example, the issuance of an unfair labor practice 
complaint under Section 10 (b) of the Act, and the 
issuance of a preliminary injunction by a district 
court under Section 10 (1) require no more than a 
finding of probable cause to believe that a violation 
of the Act has occurred; it is clear, however, that the 
taking of such action does not in any sense constitute 
a finding that unfair labor practices have in fact been 
committed. 86 

36 See N. L. R. B. v. Denver Bldg. <£• Construction Trades Council , 
341 U. S. 675, 688-689. 
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Under these principles, the Board neither prejudged 
guilt 37 nor otherwise acted improperly by recogniz¬ 
ing—for purposes of its own proceedings only—that 
the indictment of a union officer for filing a false 
affidavit foreshadowed a possibility of conviction, and 
by taking steps to minimize the impact of such occur¬ 
rence. 3 * The Board’s response to this problem was 
analogous to its well accepted practice of halting 
progress in representation cases upon the filing of 
unfair labor practice charges (n. 31, supra). In that 
situation, the mere filing of a charge—which is of even 
less probative value than an indictment—is deemed 
sufficient to raise a doubt that a free election can be 
held, and thus to stall the representation proceeding 
pending investigation of the allegation. Should such 
investigation disclose probable cause to believe that 
the charge is valid, the charge, as does the indictment 
here, would result in prolonging the lapse in the 
affected representation case until final adjudication of 
the unfair labor practice matter. 39 

From all of the foregoing, it follows that the 
Board’s October 23 policy is a reasonable and proper 

37 Indeed, the Board's policy statement specifically recites that 
the Board “draws no inference of guilt from the issuance of the in¬ 
dictments concerning the falsity of the affidavits or the mala fide* 
of the compliance status of the labor organizations affected” 
(R. 19). 

38 Cf. Lawrence Leather Co ., 108 N. L. R. B. No. 88,34 L. R. R. M. 
1022, April 23, 1954: the indictment of appellee's president, Ben 
Gold, served as the proximate cause for a disaffiliation movement 
among the members of Local 310 of the Union. 

38 See 'Warehousemen's Union v. N. L. R. B ., 121 F. 2d 84, 94 
(C. A. D. C.), cert, den., 314 U. S. 674; Local 1031, IBEW v. Her¬ 
zog. , 9S F. Supp. 813 (D. D. C.). 
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means of implementing its power and duty to cancel 
representation benefits upon the conviction of union 
officers for filing false 9 (h) affidavits. 

Point III 

The October 23 policy was properly issued without prior 
formal notice and hearing 

We submit that the policy enunciated by the Board 
in respect to the processing of representation cases 
involving unions whose officers are under indictment 
constitutes an exercise of the rule making power con¬ 
ferred upon the Board by Section 6 of the National 
Labor Relations Act. In its complaint, appellee in 
effect, conceded that the policy is a “rule” rather 
than an “adjudication,” for it contended, inter alia, 
that such policy failed to comply with Section 4 of 
the Administrative Procedure Act (R. 37), which 
provision by its terms is limited to “rule making.” 
Moreover, it seems apparent that the policy falls 
within both the commonly accepted notion of what con¬ 
stitutes a rule as distinguished from adjudication, 
and the definition of “rule and rule making” set 
forth in Section 2 (c) of the Administrative Pro¬ 
cedure Act. 40 

40 Thus, Professor Davis, in his treatise, Administrative Law 
(West Publishing Co., 1951), p. 185, states that: “One of the most 
helpful definitions of rule making is ‘the issuance of regulations or 
the making of determinations which are addressed to indicated 
but unnamed and unspecified persons or situations.’ ” He con¬ 
cludes, upon examination of the legislative history of the defini¬ 
tion in Section 2 (c) of the Administrative Procedure Act, that it 
was intended to incorporate a substantially similar meaning for 
the term rule. Id., pp. 191-192. Like the typical “rule,” the state¬ 
ment of policy here is addressed to a general situation and has 
solely a prospective effect. 
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Since the Board’s statement of policy is thus a 
“legislative rule” rather than a quasi-judicial enact¬ 
ment, there is no substance to appellee’s contention 
(R. 10, 37) that the Fifth Amendment to the Con¬ 
stitution required formal notice and hearing prior to 
the promulgation of the policy. It is well established 
that “in legislation or rule-making, there is no con¬ 
stitutional right to any hearing whatsoever.” Willa- 
point Oysters v. Ewing, 174 F. 2d 676, 694 (C. A. 9), 
cert, den., 338 U. S. 860. See also, Bi-Metallic In¬ 
vestment Co. v. State Board, 239 U. S. 441, 445; 
Bowles v. Willingham, 321 U. S. 503, 519. 

Accordingly, the only question which remains is 
whether there existed some statutory requirement of 
prior notice and hearing. Since no such requirement 
can be found in any of the provisions of the National 
Labor Relations Act, we turn to the provisions of the 
Administrative Procedure Act. 

Two provisions of the Administrative Procedure 
Act have a bearing on this problem, Sections 3 and 
4. Section 3 (a) provides, in relevant part, that 
every “agency shall separately state and currently 
publish in the Federal Register * * * (3) substantive 
rules adopted as authorized by law and statements 
of general policy or interpretations formulated and 
adopted by the agency for the guidance of the pub¬ 
lic, but not rules addressed and served upon named 
persons in accordance with law.” The sole conse¬ 
quence of a failure to comply with this provision is 
that: “No person shall in any manner be required to 
resort to organization or procedure not so published.” 
The Board has complied with this provision by pub- 
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lishing the Statement of Policy involved here in the 
Federal Register. 18 F. R. 7185 (November 11,1953.) 

Section 4 of the Administrative Procedure Act spells 
out the conditions under which notice and hearing must 
be given prior to the promulgation of a rule. In rele¬ 
vant part, this Section reads as follows: 

Section 4. Except to the extent that there is 
involved * * * (2) any matter relating to 
agency management or personnel or to public 
property, loans, grants, benefits or contracts— 
(a) Notice: General notice of proposed rule 
making shall be published in the Federal Regis¬ 
ter * * *. Except where notice of hearing is 
required by statute, this subsection shall not 
apply to interpretive rules, general statements 
of policy, rules of agency organisation, pro¬ 
cedure, or practice, * * *. 

(b) Procedures: After notice required by 
this section, the agency shall afford interested 
persons an opportunity to participate in the 
rule making through submission of written 
data, views, or arguments * * *. [Emphasis 
supplied.] 

We submit that the Board’s October 23 statement 
falls in the category of * 1 general statements of pol¬ 
icy,” and is thus exempt from the requirements of 
Section 4. 

The Administrative Procedure Act does not define 
“general statements of policy” or otherwise distin¬ 
guish them from “substantive rules” (cf. p. 38, supra). 
However, the Attorney General’s Manual on this Act 
(Dept, of Justice, 1947), p. 30, n. 3, describes “general 
statements of policy” as “statements issued by an 
agency to advise the public prospectively of the manner 
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in which the agency proposes to exercise a discretionary 
power.” 41 And, the legislative history of Section 4 
indicates that the phrase “substantive rules” was only 
intended to encompass rules which imposed a legal 
obligation on private persons, such as price regula¬ 
tions and tax regulations. See Comment, 56 Yale 
L. J. 670, 675, n. 37; Nathanson, Comments on the 
Administrative Procedure Act, 41 Ill., L. Rev. 368, 
377. 

The Board’s October 23 policy advises its Regional 
Directors and the public generally of the policy here¬ 
after to be followed by the Board and its agents in 
the processing of certain representation cases under 
the Act. Since, as we have previously shown, the 
conditions under which a representation case will be 
processed lie within the broad discretion which Sec¬ 
tion 9 confers upon the Board, and the particular 
policy enunciated here was not an abuse of such dis¬ 
cretion, it follows, moreover, that the advice thus 
given related to “the manner in which the agency 
proposes to exercise a discretionary power.” The 
October 23 policy thus falls within the definition of 
“general statements of policy” set forth above. 

The validity of this conclusion is confirmed by the 
fact that, since the policy does not impose a legal 
obligation on private persons, it would not, in any 
event, meet the definition of a “substantive rule.” 

41 It has been recognized that such contemporaneous expressions 
of opinions as that contained in the Manual “are highly relevant 
and material evidence of the probable general understanding of 
the times and of the opinions of men who probably were active in 
the drafting of the regulation.” Borelli v. R. F. C ., 196 F. 2d 
730, 737 (E. C. A.). 
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Thus, the policy does not oblige a union, its officers, or 
its members to perform any act not otherwise re¬ 
quired by the statute. Nor does it take away any 
rights that the union may have acquired by virtue of 
certifications already issued to it in representation 
cases. The policy merely requires that, in those cases 
where there is probable cause to believe that the union 
is fraudulently obtaining representation benefits un¬ 
der the Act, the conferring of any future benefits be 
temporarily postponed pending the outcome of the 
criminal cases which have given rise to the doubt. 
It is well settled that the “ privilege of becoming an 
4 exclusive bargaining agent’ is * * * a creature of 
Congress to whose grant Congress was therefore free 
to attach such conditions as it saw' fit” {Fay v. Douds, 
172 F. 2d 720, 724 (C. A. 2)), and that one of the 
conditions that Congress could validly attach was that 
the union rid itself of Communist officers. A. C. A, 
v. Douds, 339 U. S. 382; N. M. U. v. Herzog, 78 Supp. 
146 (D. D. C., 3-judge court), affirmed 334 U. S. 854. 
Certainly, steps to insure that the compliance contem¬ 
plated by the statute has actually occurred cannot be 
regarded as increasing the union’s obligation under 
the Act. 

Accordingly, we submit that the Board’s statement 
of policy is not a substantive rule but merely a gen¬ 
eral statement of policy, and thus it falls outside of 
the formal notice and hearing requirements of Sec¬ 
tion 4 of the Administrative Procedure Act. 42 Even 

42 It should also be noted that the opening clause of Section 4 ex¬ 
empts “any matter relating to agency management.” In the light 
of our showing that the October 23 policy was in large part moti- 
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when representation cases have proceeded to the stage 
where private interests are directly affected and they 
have taken on some of the aspects of adjudication, 
they are nonetheless exempted from the formal hear¬ 
ing requirements of the Administrative Procedure 
Act. See A. P. A., Section 5 (6); Attorney General’s 
Manual op. eit., p. 46. A fortiori, there would ap¬ 
pear to be no compelling reason for requiring notice 
and hearing with respect to the preliminary and gen¬ 
eralized representation policy involved here. 

Poixt IV 

In any event, the District Court was without jurisdiction of 
the subject matter, and the complaint alleged no injury 
warranting relief 

We recognize that this Court’s decision in United 
Electrical Workers on the question of the District 
Court’s jurisdiction and the need for judicial relief 
would appear to be decisive of the related issues in the 
instant case. However, we are hopeful that, in the 
light of the sharper focus afforded by the particular 
facts of this case and the analysis now presented, 
this Court may be prompted to reconsider and alter 
its earlier holding on these procedural matters. For 
this reason, and because we desire to preserve our 
contrary position on those questions, we proceed re¬ 
spectfully to present argument thereon. 

vated by considerations of how best to conserve the Board’s limited 
budget and other resources, the policy may well be deemed to also 
fall within the management exception, and for this additional 
reason Section 4 would be inapplicable. 
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A. The District Court was without jurisdiction over the subject matter 

The Board’s October 23 policy, the subject of this 
suit, establishes a procedure for the handling of cer¬ 
tain representation cases under Section 9. Hence 
this suit—unlike United Electrical Workers, which 
was geared to no particular Board case or proceed¬ 
ing—is essentially an attempt to obtain review of 
Board action involving representation cases under 
Section 9 of the Act. 

It is well settled that, unless Board action in con¬ 
nection with representation cases presents a substan¬ 
tial constitutional question, the federal district courts 
are without jurisdiction, at the suit of a labor organi¬ 
zation, to review it, even though errors of law be 
alleged. 43 This preclusion of review by the district 
courts rests upon the following factors: Under Sec¬ 
tion 9 (d) of the Act representation determinations 
may be reviewed by the appropriate Court of Ap¬ 
peals, but only when they have become the basis for 
a ‘ 4 final order” of the Board issued in an unfair labor 
practice proceeding under Section 10. Congress, both 
during the course of the original National Labor 
Relations Act and at the time of the 1947 amendment 
thereto, considered proposals which would have per- 

43 Fitzgerald v. Douds , 167 F. 2d 714 (C. A. 2); Int'l Union , Lo¬ 
cal No. 118 v. Int’l Union , Local No. 2 , 173 F. 2d 557 (C. A. S); 
Reilly v. Millvt , 144 F. 2d 259 (C. A. D. C.), cert, den., 325 U. S. 
879; Millis v. Inland Empire District Cowned. 144 F. 2d 539 (C. A. 
D. C.), aiFd on other grounds, 325 U. S. 697 ; Madden v. Brother¬ 
hood, 147 F. 2d 439 (C. A. 4); White v. Herzog , 80 F. Supp. 407 
(D. D. C.) ; Hov-sewright v. Hull , 104 F. Supp. 234 (N. D. Ohio) ; 
k. E.S. A. v. Schauffler , 103 F. Supp. 130 (E. D. Pa.). 
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mitted direct court review of Board representation 
determinations, including certifications. After such 
consideration, it deliberately decided that the limited 
review provided in Section 9 (d), although it would 
result, in certain situations, in no judicial review at 
all for a party allegedly aggrieved, best effectuated 
the policies of the Act. 44 As summed up by the Sec¬ 
ond Circuit in Fitzgerald v. Douds, 167 F. 2d 714, 
716: “Congress has dealt in section 9 (d) with re¬ 
views of certification and 4 decertification/ and has 
provided therein the only relief it means to grant on 
that subject.” 

Congress could properly so limit judicial review, 
because, all “constitutional questions aside, it is for 
Congress to determine how the rights which it creates 
shall be enforced.” Switchmen’s Union v. Nat’l 
Mediation Board, 320 U. S. 297, 301. Where no 
judicial review is provided by Congress, the Courts 
need not “furnish one even where questions of law 
might be involved.” Id., at 303. 

1 Since, as we have previously shown, there is no 
substance to the constitutional allegations of the com¬ 
plaint herein, the complaint involves no more than 
a contest of the legal sufficiency of Board action in 
connection with representation cases. Under the 
authorities set forth above, this Court is thus without 
jurisdiction. 

44 See H. Rep. No. *245,80th Cong., 1st Sess., pp. 59-60; H. Conf. 
Rep. No. 510, 80th Cong., 1st Sess., pp. 56-57; 93 Cong. Rec. 6444; 
Madden v. Brotherhood , 147 F. 2d 439, 443-444 (C. A. 4). 
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B. There is no injury cognizable as a basis for judicial relief 

The policy of October 23, insofar as it entails a 
suspension of Board investigations on the Union’s 
representation petitions pending the outcome of cer¬ 
tain criminal proceedings affecting them, is a pre¬ 
liminary step which has reached no terminal point. 
Injury sufficient to warrant judicial relief will result 
only when the Board has finally decided whether to 
dismiss or process appellee’s petitions, which decision 
is contingent upon the outcome of the criminal pro¬ 
ceedings now in progress. Thus, “the order sought 
to be reviewed does not of itself adversely affect 
complainant but only affects his right adversely on the 
contingency of future administrative action * * * 
resort to the courts in these situations is either pre¬ 
mature or wholly beyond their powers.” Rochester 
Tel. Corp. v. U. S ., 307 U. S. 125, 130. See also 
Alabama State Federation of Labor v. McAdory, 325 
U. S. 450, 462; TJ. S. v. Los Angeles etc. R. R. Co., 
273 U. S. 299, 309-310, 312; Hearst Radio v. F. C. C., 
167 F. 2d 225 (C. A. D. C.). 

Insofar as the other aspects of the policy are con¬ 
cerned, there is likewise no “legal” injury. First, as 
we have noted, it does not entail revocation of any of 
appellee’s outstanding certifications, which remain in 
effect. Second, although under this policy new cases 
involving appellee will be processed through to an 
election when other unions are also interested, em¬ 
ployees favoring appellee may avoid representation 
by such other organizations by voting against them 
and for appellee. See N. M. U. v. Herzog, 78 F. Supp. 
146, 155, 161 (D. D. C., 3-judge court), affirmed, 334 
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U. S. 854. Only if a majority of the employees in a 
bargaining unit select another labor organization as 
exclusive representative is appellee substantially af¬ 
fected; and in that event, since the loss of its right 
of representation flows not from the Board’s policy 
but from the deliberate choice of the employees, the 
policy cannot be deemed to create injury warranting 
relief. Local 65 v. Douds, 79 F. Supp. 563, 565 
(S. D. N. Y., 3-judge court). 

CONCLUSION 

For the foregoing reasons, we respectfully submit 
that this Court should vacate the preliminary injunc¬ 
tion granted by the court below, and dismiss the 
complaint herein. 

George J. Bott, 

General Counsel, 

David P. Findling, 

Associate General Counsel, 

A. Norman Somers, 

Assistant General Counsel, 
Norton J. Come, 

Alan R. Waterstone, 

Attorneys, 

National Labor Relations Board, 

Washington, D. C. 


May 1954. 


APPENDIX 


The relevant provisions of the National Labor Rela¬ 
tions Act, as amended by the Labor Management 
Relations Act of 1947 (61 Stat. 136, 29 U. S. C., Supp. 
V., Secs. 141, et seq.), are as follows: 

Section 1. * * * 

(b) Industrial strife which interferes with 
the normal flow of commerce and with the full 
production of articles and commodities for com¬ 
merce, can be avoided or substantially mini¬ 
mized if employers, employees and labor or¬ 
ganizations each recognize under law one 
another’s legitimate rights in their relations 
with each other, and above all, recognize under 
law that neither party has any right in its rela¬ 
tion with any other to engage in acts or prac¬ 
tices which jeopardize the public health, safety, 
or interest. 

It is the purpose and policy of this Act, in 
order to promote the full flow of commerce, to 
prescribe the legitimate rights of both em¬ 
ployees and employers in their relations affect¬ 
ing commerce, to provide orderly and peaceful 
procedures for preventing the interference by 
either with the legitimate rights of the other, to 
protect the rights of individual employees in 
their relations with labor organizations whose 
activities affect commerce, to define and pro¬ 
scribe practices on the part of labor and man¬ 
agement which affect commerce and are inimical 
to the general welfare, and to protect the rights 
of the public in connection with labor disputes 
affecting commerce. 

( 47 ) 
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TITLE I—AMENDMENT OF NATIONAL LABOR 
RELATIONS ACT 

Sec. 101. The National Labor Relations Act 
is hereby amended to read as follows: 

“FINDINGS OF POLICIES 

“Section 1 . The denial by some employers 
of the right of employees to organize and the 
refusal by some employers to accept the pro¬ 
cedure of collective bargaining lead to strikes 
and other forms of industrial strife or unrest, 
which have the intent or the necessary effect 
of burdening or obstructing commerce by (a) 
impairing the efficiency, safety, or operation 
of the instrumentalities of commerce; (b) oc¬ 
curring in the current of commerce; (c) ma¬ 
terially affecting, restraining, or controlling the 
flow of raw materials or manufactured or 
processed goods from or into the channels of 
commerce, or the prices of such materials or 
goods in commerce; or (d) causing diminution 
of employment and wages in such volume as 
substantially to impair or disrupt the market 
for goods flowing from or into the channels of 
commerce. 

“The inequality of bargaining power between 
employees who do not possess full freedom of 
association or actual liberty of contract, and 
employers who are organized in the corporate 
or other forms of ownership association sub¬ 
stantially burdens and affects the flow’ of com¬ 
merce, and tends to aggravate recurrent busi¬ 
ness depressions, by depressing wage rates and 
the purchasing power of wage earners in indus¬ 
try and by preventing the stabilization of com¬ 
petitive wage rates and working conditions 
within and between industries. 

“Experience has proved that protection by 
law of the right of employees to organize and 
bargain collectively safeguards commerce from 
injury, impairment, or interruption, and pro- 
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motes the flow of commerce by removing certain 
recognized sources of industrial strife and un¬ 
rest, by encouraging practices fundamental to 
the friendly adjustment of industrial disputes 
arising out of differences as to wages, hours, 
or other working conditions, and by restoring 
equality of bargaining power between employ¬ 
ers and employees. 

“Experience has further demonstrated that 
certain practices by some labor organizations, 
their officers, and members have the intent or 
the necessary effect of burdening or obstruct¬ 
ing commerce by preventing the free flow of 
goods in such commerce through strikes and 
other forms of industrial unrest or through 
concerted activities which impair the interest 
of the public in the free flow of such commerce. 
The elimination of such practices is a necessary 
condition to the assurance of the right herein 
guaranteed. 

“It is hereby declared to be the policy of the 
United States to eliminate the causes of certain 
substantial obstructions to the free flow of com¬ 
merce and to mitigate and eliminate these ob¬ 
structions when they have occurred by en¬ 
couraging the practice and procedure of collec¬ 
tive bargaining and by protecting the exercise 
by workers of full freedom of association, self¬ 
organization, and designation of representatives 
of their own choosing, for the purpose of nego¬ 
tiating the terms and conditions of their em¬ 
ployment or other mutual aid or protection. 

* * * * * 

Sec. 6 The Board shall have authority from 
time to time to make, amend, and rescind, in 
the manner prescribed by the Administrative 
Procedure Act, such rules and regulations as 
may be necessary to carry out the provisions 
of this Act. 

***** 


J 
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REPRESENTATIVES AND ELECTIONS 

Sec. 9 * * * 

(c) (1) Whenever a petition shall have been 
filed, in accordance with such regulations as 
may be prescribed by the Board— 

(A) by an employee or group of employees 
or any individual or labor organization acting 
in their ^ehalf alleging that a substantial num¬ 
ber of employees (i) wish to be represented 
for collective bargaining and that their em¬ 
ployer declines to recognize their representa¬ 
tive as the representative defined in section 9 
(a), or (ii) assert that the individual or labor 
organization, which has been certified or is 
being currently recognized by their employer 
as the bargaining representative, is no longer 
a representative as defined in section 9 (a); or 

(B) by an employer, alleging that one or 
more individuals or labor organizations have 
presented to him a claim to be recognized as 
the representative defined in section 9 (a); 
the Board shall investigate such petition and if 
it has reasonable cause to believe that a ques¬ 
tion of representation affecting commerce exists 
shall provide for an appropriate hearing upon 
due notice. Such hearing may be conducted by 
an officer or employee of the regional office, 
who shall not make any recommendations with 
respect thereto. If the Board finds upon the 
record of such hearing that such a question 
of representation exists, it shall direct an elec¬ 
tion by secret ballot and shall certify the re¬ 
sults thereof. 

***** 

(h) No investigation shall be made by the 
Board of any question affecting commerce con¬ 
cerning the representation of employees, raised 
by a labor organization under subsection (c) 
of this section, no petition under section 9 
(e) (1) shall be entertained, and no complaint 
shall be issued pursuant to a charge made by 


a labor organization under subsection (b) of 
section 10, unless there is on file with the Board 
an affidavit executed contemporaneously or 
within the preceding twelve-month period by 
each officer of such labor organization and the 
officers of any national or international labor 
organization of which it is an affiliate or con¬ 
stituent unit that he is not a member of the 
Communist Party or affiliated with such party, 
and that he does not believe in, and is not a 
member of or supports any organization that 
believes in or teaches, the overthrow of the 
United States Government by force or by any 
illegal or unconstitutional methods. The pro¬ 
visions of section 35 A of the Criminal Code 
shall be applicable in respect to such affidavits. 
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